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Teoria ,,stari de urgenta”
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‘for a legal order to make sense, a normal situation must exist’ (Schmitt 1922, 12);
Contextul de crizd (din 2015);

‘in times of crisis a democratic, constitutional government, must be temporarily

altered to whatever degree is necessary to overcome the peril and restore
normal conditions’ (Rossiter 1948, 5).

Paris minimum standards: ‘public emergency which threatens the life of a
nation’; Arti IS EGISISE

Modelul roman: ‘full powers: ‘once the imperium conferred upon him, the
dictator became as absolute a ruler as could well be imagined’ (Rossiter 1948,
23)

‘the entire purpose of declaring a state of emergency is to enable powers not
ordinarily permissible under the constraints of the constitution’ (Greene 2018, 19);

Limite: ‘rights are to be restored, legal processes resumed’ (Ferejohn and
Pasquino 2004, 228).



Teorie si Istorie

» Natura conservatoare a urgentei: ‘the executive is not permitted to
use emergency powers to make any permanent changes in the
legal/constitutional system’ (Ferejohn and Pasquino 2004, 211;

» Excurs istoric (WWT1; 1920; 1930; postwar; 1968; 1970S; 2001);

» Hans Kelsen: teza identitatii: ‘the state . . . is a legal system’; ‘in
situations of ‘national emergency’, the state’s action ‘cannot (...)go
against the statute’ (Kelsen 1934, 100);



HART STUDIES
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Law in Times of Crisis

» Un concept restrans (fire
drept international, fie la
nivel national);

» Static (nu discutd cum
urgenta influenteaza

sistemele de drept dupad
declarare si mai ales

dupd revenirea la PERMANENT STATES OF EMERGENCY
»normalitate™) AND THE RULE OF LAW
» Nu explicé inertia si Constitutions in an Age of Crisis

inscrierea urgentei;

Alan Greene ORIN GROSS AND NE

» paradoxuri- ‘permanent
states of emergency’;



DOCTrNa sl teorie

» A ‘historical’ turn

» In Intl Law: Martti Koskenniemi, The
Gentle Civilizer of Nations: The Rise
and Fall of International Law 1870-
1960. Cambridge: Cambridge
University Press, 2001

» Arvidsson and MacKenna 2020

» Istoria comparatd a dreptului:
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Germany (M Stolleis; D Fraser; K
Hanshew);

France (JL Halpérin);
United Kingdom (S Skinner);
Romania (C Cercel);

Belgium (R Arango 2019; D Roden
2010)
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